
Ko. 11548

In the United States Circuit Court of Appeals
for the Ninth Circuit

Stimson Mill Company, a Corporation, petitioner

V.

Commissioner of Internal Revenue, respondent

PETITION FOR REVIEW OF THE DECISION OP THE TAX
COURT OF THE UNITED STATES

BRIEF FOR THE RESPONDENT

SEWAL KEY,
Acting Assistant Attorney General.

HELEN B. CABLOSS,
CARLTON FOX,

Special Assistants to the Attwney General.

9





INDEX
Page

Opinion below 1

JurLsdiction 1

Question presented 3
Statutes and regulations involved 3

Statement 3

Summary of argument 8
Argument: Under Section 732 (c) of the Internal Revenue Code, this

Court is without jurisdiction to review the decision of the Tax Court
in this case 12

A. The question whether the adjustment made in the taxpayer's

net income for the base period year 1938 under Section 713

(e) (1) of the Code must be used as a factor in the construc-

tion of its base period income under Section 722 (a) and (b)

thereof, involves the determination of a C)uestion necessary

solely by reason of Section 722, within the meaning of

Section 732 (c) 12

B. Section 722 may, and therefore must, be so construed as to

implement the purpose of Congress, as expressed in Section

732 (c), to give finality to the Tax Court's disposition of

claims for Sect ion 722 relief 24

Con elusion 34
Appendix 35

CITATIONS
Cases:

American Coast Line, Inc. v. Commissioner, 159 F. 2d 665 21

Blum Folding Paper Box Co. v. Commissioner, 4 T. C. 795 21

Breivster v. Gage, 280 U. S. 327 28

Ceco Steel Products Corp. v. Commissioner, 150 F. 2d 698 21

Cleveland Automobile Co. v. United States, 70 F. 2d 365, certiorari

denied, 293 U. S. 563 15

Duquesne Steel Foundry Co. v. Commissioner, 41 F. 2d 995, af-

firmed, 283 U. S. 799 15

Fawcus Machine Co. v. United States, 282 U. S. 375 28

Hammond v. //?///. 131 F. 2d 23 23

Heiner v. Diamond Alkali Co., 288 U. S. 502 15

Pioneer Parachute Co. v. Commissioner, 4 T. C. 27 21

Riverside Oil Co. v. Hitchcock , 1 90 U. S. 3 1 6 23

Uni-Term Stevedoring Co. v. Commissioner, 3 T. C. 917 19

Waters, James F ., Inc. v. Commissioner , decided March 19, 1947. 13

Welch V. Obispo Oil Co., 301 U. S. 190 15

Williamsport Co. v. United States, 277 U. S. 551 15

744565—47 1 (I)



If

Statutes

:

Page

Act of March 31, 1943, c. 31, 57 Stat. 56, Sec. 1 (26 U. S. C. 1940

ed., Supp. V, Sec. 722) 16

Act of December 17, 1943, c. 346, 57 Stat. 601, Sec. 2 (26 U. S. C.

1940 ed., Supp. V, Sec. 722) 16,38

Excess Profits Tax Amendments of 1941, c. 10, 55 Stat. 17, Sec. 6

(26 U. S. C. 1940 ed., Supp. V, Sec. 722) 35

Internal Revenue Code:

Sec. 272 (26 U.S. C. 1940 ed.. Sec. 272) 2

Sec. 322 (26 U.S. C. 1940 ed.. Sec. 322) 35

Sec. 713 (26 U. S. C. 1940 ed., Sec. 713) 35

Sec. 714 (26 U. S. C. 1940 ed.. Sec. 714) 21

Sec. 721 (26 U. S. C. 1940 ed., Sec. 721) 13

Sec. 722 (26 U. S. C. 1940 ed.. Sec. 722) 36

Sec. 732 (26 U.S. C. 1940 ed., Sec. 732) 38

Sec. 1141 (26 U. S. C. 1940 ed., Sec. 1141) 39

Revenue Act of 1942, c. 619, 56 Stat. 798, Sec. 222 (26 U. S. C.

1940 ed., Supp. V, Sec. 722) 36

Revenue Act of 1943, c. 63, 58 Stat. 21, Sec. 206 (26 U. S. C.

1940 ed., Supp. V, Sec. 722) 16

Revenue Act of 1945, c. 453, 59 Stat. 556, Sec. 122 (26 U. S. C.

1940 ed., Supp. V, Sec. 722) 16

Second Revenue Act of 1940, c. 757, 54 Stat. 974, Sec. 201 (26

U. S. C. 1940 ed., Supp. V, Sec. 722) 35

Miscellaneous:

H. Conference Rep. No. 3002, 78th Cong., 3d Ses.s., p. 52 (1942-2

Cum. Bull. 548) 16

Internal Revenue Bulletin on Section 722, Internal Revenue

Code (November 1944), p. 1 16

Mim. 5807, 1945 Cuiu. Bull. 273 31

Treasury Regulations 112, Sec. 35.722-2 40



In the United States Circuit Court of Appeals
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No. 11548

Stij^isox Mill Company, a Corporation, petitioner

V.

Commissioner of Internal Revenue, respondent

O.V PETITION FOR REVIEW OF THE DECISIOX OF THE TAX
COURT OF THE UNITED STATES

BEIEF FOR THE RESPONDENT

OPINION BELOW

The only previous opinion is that of the Tax Court

(R. 21-40), which is reported in 7 T. C. 1065.

JURISDICTION

The petition for review seeks special relief from

the excess profits tax imposed by Subchapter E of

Chapter 2 of the Internal Revenue Code for the tax-

able year 1942, to the extent of approximately $12,000.

(R. 41-53.) The petitioner herein, Stimson Mill

Company, hereinafter called the taxpayer, is a Wash-

ington corporation, with its principal office at Seattle,

Washington, and for the taxable year in question filed

its income and excess profits tax returns with the

Collector of Internal Revenue for the District of

(1)



Washington, at Tacoma, Washington. (R. 22.) The

Commissioner duly determined a deficiency in the tax-

payer's excess profits tax for the taxable year in the

sum of $2,106.08, and the taxpayer filed a timely ap-

plication for relief under Section 722 of the Code,

claiming a refund of excess profits tax for that year,

and filed the same with the Commissioner of Internal

Revenue in Washington, D. C, on December 26, 1944.

(R. 22-23.) The Commissioner determined that the

taxpayer was not entitled to any relief mider Sec-

tion 722, and notice of disallowance of the taxpayer's

claim for such relief was issued in accordance with the

requirements of Section 732. (R. 22-23.) Within

ninety days thereafter the taxpayer filed a petition

with the Tax Court under Section 732 for a rede-

termination of its claim for such relief.' (R. 3-12.)

The decision of the Tax Court on review of the spe-

cial division thereof under Section 732, affirming the

Commissioner's determination disallowing the clami,

was entered November 1, 1946. (R. 41.) The peti-

tion for review by this Court was filed January 28,

1947, allegedly under the provisions of Sections 1141

and 1142. (R. 42.) The respondent Commissioner

challenges the jurisdiction of this Court to review

such determination under Sections 1141 and 1142, or

at all, because of the provisions of Section 732 (c)

which prohibit review of the Tax Couii's determina-

^The assertion of the taxpayer (Br. 1-2) that its petition for

review of the Coniniissioner's denial of Section 722 relief was

filed under Section 272 of the Code, as well as under Section 732,

is pointless. For, obviously, the only section gi-anting: the tax-

payer any right of review of such decision is Section 732.



tion of any question necessary solely under Section

722, as is the question in the instant case. The Com-

missioner accordingly moves this Court to dismiss the

taxpayer's petition herein for want of jurisdiction to

review the Tax Court's decision in this proceeding, in

view of the provisions of Section 732 (c).

QUESTION PRESENTED

Whether this Court has jurisdiction to review a

determination by the Tax Court that the taxpayer

was not entitled to relief under Section 722 of the

Internal Revenue Code from its excess profits tax

lia])ility imposed under Subchapter E of Chapter 2

of the Code, in view of the provisions of Section 732

(c) thereof prohibiting review by any court of the

Tax Court's determination of any question necessary

solely by reason of Section 722.

STATUTES AND REGULATIONS INVOLVED

The pertinent provisions of the statutes and regula-

tions involved are contained in the Appendix, infra.

STATEMENT

All of the facts were stipulated, and the Tax Court

adopted the stipulation of facts as its findings of fact.

Such stipulation is as follows, except that the word

"petitioner" has been changed to "taxpayer" (R.

22-27) :

1. The taxpayer is a corporation organized

under the laws of the State of Washington, with

its princi]jal office at * * * Seattle, Wash-
ington. Taxpayer's income and excess profits

tax returns for tlie * * "" year 1942



* * * were filed with the Collector of Inter-

nal Revenue for the District of Washington, at

Tacoma, Washington. (R. 22.)

2. The taxpayer made a timely ''Application

for Relief Under Section 722 of the Internal

Revenue Code" (Form 991) claiming a refund

of excess profits tax for the taxable year 1942,

which claim Avas filed with the Commissioner

of Internal ReA'eTUU> at Wasliington, D. C.

(R. 22.)

3. Taxpayer's excess profits tax return (Form
1121) for the taxable year 1942 disclosed a

total liability for excess profits tax in the

amount of $249,262.34, which has been assessed.

Thereafter, the Commissioner issued a statu-

tory notice dated December 26, 1944, * * *

in which it was detemiined that there was an

additional lial)ility in excess j^rofits tax for

said year in the amount of $2,106.08, making

a total hability for said year of $251,368.42.

(R. 22-23.)

4. In determining the liability for excess pro-

fits tax for the year 1942, the Commissioner

also determined in the statutory notice dated

December 26, 1944, that the taxpayer is not en-

titled to any relief imder section 722 of the

Internal Revenue Code. Accordingly, the claim

for refund asserted in taxpayer's aj)])lication

for relief (Form 991), was disallowed for the

year 1942 and notice of such disallowance was

issued in accordance with the requirements of

section 732 of the Internal Revenue Code.

(R. 23.)

5. In computing its excess profits tax, the

taxpayer is entitled to use an excess profits tax

credit based upon net earnings within the "base



5

period years" 1936 through 1939, in accordance

with section 713 of the Internal Revenue Code,

as amended. (R. 23.)

6. In determining the liability of the tax-

payer for excess profits tax for the year

1942, * * * t}ie respondent has computed
an excess profits credit based upon the actual

average l)ase period net income computed under

section 713 (e). Under the provisions of sec-

tion 713 (e) (1) the benefits of the so-called

75% rule, which automatically increased excess

profits net income for the year 1938, were se-

cured to the taxpa^^er. The excess profits credit

using said actual income in accordance with the

notice of deficiency attached to the petition, is

in the amount of $78,662.68, computed as fol-

lows (R. 23-24) :

Actual base
period net

Year income

1936 $80, 422. 67

1937 6;^ 706. 57

1938 38. 127. 75

1939 111, 839. 77

Aggregate for four base-period

years 303,096.76

Adjustmetit
under section

71.1 (e) (i)
of Code

Aggregate of 1936. 1937 and 1939 $264,969.01

75% of % for 1938 GG, 242. 25

Total 331, 211. 26

Average 82, 802. 82

Excess-profits credit 95% 78,662.68

7. Taxpayer has established by the informa-

tion submitted that its normal operation or out-

put was interrupted in the year 1937 by strikes

or other events peculiar in its experience, as

provided by section 722 (b) (1), I. R. C. It
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has also established that because of those events

the actual eaniins^s for 1937 in the amount of

$63,706.57 were abnormally low. On the basis

of the facts submitted, the fair and just amount
representing normal earnings which would be

used b}^ the taxpayer as its constructive average

base period net income under the provisions of

section 722 (exclusive of section 713), for the

year 1942 would be determined after recon-

structing earnings for the year 1937 (prior to

taxes) from the actual amount of $63,706.57 to

the reconstructed amount of $85,263.34. The
taxpayer is not entitled to any other or further

constiiictive adjustments to actual earnings in

the remaining base period years 1936, 1938 and
1939 under section 722 of the Code as presently

constituted. (R. 24-25.)

8. The taxpayer, pursuant to its duly filed

applications for relief under section 722, I. R.

C, for the taxable years 1940 and 1941, estab-

lished by information submitted that its normal

operation or output was interrupted in 1937 by

strikes or other events peculiar in its experience,

as provided b}^ section 722 (b) (1), I. R. C.

With respect thereto the same determination

was made as to 1937 and as to the excess profits

credit after the application of section 722, as set

forth in paragTa])h (7), above. However, the

excess profits credit of $77,105.22 so determined

was greater than the excess profits credit under

section 713, which was used by the taxpayer in

its returns for 1940 and 1941 in the computation

of its excess profits tax for said years for the

reason that the provisions of section 713 (e) (1)

were not applicable with respect to such yeai*s.

Accordingly, the taxpayer was allowed an in-
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crease in its excess profits credit and corre-

sponding tax benefits for 1940 and 1941 by

reason of the application of section 722.

(R. 25.)

9. If, as taxpayer contends, the corporation

is entitled under the law to compute its excess

profits credit for the year 1942 by reconstruc-

tion of its base-period income under section 722

as set forth in paragra])h 7 of the stipulation,

and also by application of the provisions of sec-

tion 713 (e) (1) of the Code, the excess profits

credit to be used in detennining its excess profits

tax liability for said year is the amount of $85,-

062.34, computed as follows (R. 25-26)

:

Base period net
income reconstrttcted under

Year section 722

1936 $89,422.67

1937 85, 263. 34

1938 :!8, 127. 75

1939 111, 839. 77

Aggregate for four base-period

years 324, 653. 53

Adjustment under
section 71S (e) {!)

oj Code

Aggregate of 1936, 1937, and 1939 $286,525.78

75% of Vs for 1938 71,631.44

Total 358. 157. 22

Average 89, 539. 31

Excess profits credit 95% 85,062.34

10. Taxpayer does not contest the proposed

deficiency in excess profits tax as set forth in the

statutoiy notice, except by reason of its claim

that it is entitled to relief under section 722 of

the Code in addition to the benefits provided

by section 713 (e) (1). Accordingly, it is

agi^eed that the proposed deficiency in the

amount of $2,106.08 as set forth in the statu-

744565—47 2
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tory notice dated December 26, 1944, is due and
has been properly assessed by the respondent

since the petition Avas filed. (R. 26.)

11. If it is held, in accordance with the re-

spondent's determination in the statutory notice,

that taxpaj^er is not entitled to relief under
section 722 in addition to the benefits allowed

by section 713 (e) (1) of the Code, then this

Court may enter its decision that there is no
further deficiency in excess profits tax due
from, or overpayment in such tax due to, the

taxpayer for the year 1942, and that taxpayer's

correct liability in excess profits tax for said

year is in the amount of $251,368.42. (R. 26-

27.)

12. If it is held, in accordance with the tax-

payer's contention in this proceeding, that the

taxpayer is entitled to compute its excess profits

credit for the taxable year 1942 using both sec-

tions 722 and 713 (e) (1) of the Code, then it

is agreed that taxpayer's excess profits tax

credit is to be computed in the manner specified

in paragraph 9 of this stipulation, above, and
that taxpayer has overpaid its excess profits tax

for said year in an amount to be determined in

accordance with a recomputation of liability un-

der Rule 50 of The Tax Court's Rules of

Practice. (R. 27.)

SUMMARY OF ARGUMENT

Under Section 732 (c) of the Internal Revenue

Code, this Court is without jurisdiction to review the

decision of the Tax Court in this case, for the ques-

tion which the Tax Court decided was one arising

solely by reason of Section 722.



A. Tlie Tax Court sustained the Commissioner's

denial of Section 722 relief from the excess profits

tax imposed by Subchapter E of Chapter 2 of the

Internal Revenue Code. In so doing, it rejected the

taxpayer's contention that in constructing its base

period net income under Section 722 (a) and (b) (1),

the adjustment made therein for the purpose of com-

])uting the credit under Section 713 (e) (1) in de-

termining the tax without regard to Section 722

relief should have been reflected. The scheme of the

statute is to tax at high rates all profits above a

statutory norm represented by the average of the

actual net income of the taxpayer during the base

period years 1936 to 1939, mclusive. In this case, the

credit was determined under Section 713 (e) (1).

The taxpa^'cr claimed and was allowed the credit

determined under Section 713 (e) (1) in computing

tax under Subchapter E, No appeal was taken by

it from the Commissioner's deficiency determination

in excess profits tax, which reflected such allowance,

and it is stipulated that such deficiency is due. There-

fore, the only possible relief from the tax is under

Section 722. Section 722 (a) provides that when

the taxpayer establishes that the tax is excessive or

discriminatory, and the extent thereof, a constructive

average base period net income is to be used instead

of the average base period net income as otherwise

computed mider Subchapter E. In this case, only

the construction of the taxpayer's base period net

income in the year 1937 was required, because only

i:i that yi^ar were there aljiiormalities, such as are

listed in Section 722 (b). Section 722 relief was
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nevertheless denied because the taxpayer's construc-

tive average base period net income determined under

Section 722 was less than its average base period

net income determined imder Section 713 (e) (1).

However, it would not have been, if, as the taxpayer

contends, the adjustment made in the taxpayer's net

income under Section 713 (e) (1) in the base ])eriod

1938 year were rottect('d iu tl:e constructive base

period net income mider Section 722 (b) (1). The

taxpayer's statement of the problem in the form

of a claim for a Section 713 (e) (1) credit, reflecting

the Section 722 construction of its base period net

income does not alter the fact that there is here in-

volved only the question whether the Section 722

construction should reflect the Section 713 (e) (1)

adjustment. There can be no recomi)utation of the

Section 713 (e) (1) credit, for Section 722 (d) ex-

pressly j)rovides that the excess profits tax shall be

determined and paid without benefit of Section 722,

and the applicable decisions so hold. Hence, the

appeal here is not justifiable under Section 1141,

iiI)on which the taxpayer relies, but is prohibited

under Section 732 (c), because the determination of

the question is one necessary solely under Section

722. The taxpayer's attack on the regulations, which

require the Section 722 construction without reflecting

the 713 (e) adjustment, is pointless. Nor was the

Commissioner or the Tax Court performing a purely

ministerial duty in determining that the taxpayer was

not entitled to Section 722 relief. If this were true,

the taxpayer's remedy would be by mandamus to
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compel the performance of such duty, in which case^

however, neither the Commissioner's nor the Tax

Court's construction of Section 722 would be subject

to review, any more than it is subject to review

here. The instant proceeding is, however, not one

to compel the performance of such a duty.

B. This Court is not required to construe Section

722; but, in any case. Section 722 may, and therefore

must, be so construed as to implement the purpose of

Congress, as expressed in Section 732 (c), to give

finality to the Tax Court's disposition of claims for

Section 722 relief.

1. The Regulations prohibiting the use of Section

713 (e) adjustment in the construction of the tax-

payer's base period net income under Section 722

sui)port the Government's construction of Section 722.

These Regulations are reasonable and cannot be cast

aside even if another view of the construction of the

section were tenable.

2. In its opinion the Tax Court has demonstrated

that the average base period net income under Section

713 is a concept limited to the purposes of that section

only, no statutory authority appearing for applying

the same concept in conection with the relief afforded

by Section 722.

3. Congress did not and could not have intended the

Section 713 (e) (1) adjustment of the taxpayer's base

period net income to become a factor in the construc-

tion of such income under Section 722, because such

method of applying Section 722 does not establish the

**fair and just amount representing normal earnings"
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to be used as a ^'constructive average base period net

income" under Section 722, as required by subsection

(a) thereof. Contrary to the taxpayer's contention,

there must be a comparison between the two. In other

words, the average base period net income as adjusted

under Section 713, must be placed in juxtaposition

with what its normal earnings would have been, if

abnormalities in its actual income of the kind men-

tioned in Section 722 (b) had not existed.

ARGUMENT

Under Section 732 (c) of the Internal Revenue Code, this Court

is without jurisdiction to review the decision of the Tax
Court in this case

A. The question whether the adjustment made in the taxpayer's net income

for the base period year 1938 under Section 713 (e) (1) of the Code
must be used as a factor in the construction of its base period income

under Section 722 (a) of (b) thereof, involves the determination and

a question necessary solely by reason of Section 722, within the meaning

of Section 732 (c)

By its decision, the Tax Court sustained (R. 40) the

Commissioner's denial (R. 23) of the taxpayer's claim

to relief from the excess profits tax for the taxable

year 1942, under the i)rovisions of Section 722 (a)

and (b) of the Internal Revenue Code (Apjjendix,

infra) (R. 22). The taxpayer seeks review at the

hands of this Court of the Tax Court's decision on the

ground that it misinterpreted Section 722 (a) and

(b), in that it refused to use the adjustment made in

the taxpayer's net income for the base period year

1938 under Section 713 (e) (1) (Appendix, infra), as

a factor in the construction of its base period net in-

come under Section 722. The Commissioner contends
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that the taxpayer's claim for relief under Section 722

involves the determination of a question necessary

solely by reason of that section, within the meaning of

Section 732 (c) (Appendix, infra), which provides

that the determination of such question shall not be

reviewed or determined by any court or agency except

the Board of Tax Appeals, now the Tax Court.

Briefly, the scheme of the excess profits tax statute

(Subchapter E of Chapter 2 of the Code) is to tax at

high rates all profits above a statutory norm. This

is Accomplished by a credit based upon the average of

the actual net income of the taxpayer for the period

selected as normal (namely the four years, 1936 to

19:>9, inclusive), comi)uted with a possible adjustment

under Section 713, or a percentage of invested capital

computed under Section 714, whichever produces the

lower tax. Congress, however, recognized that, if this

method of computing income subject to excess profits

tax were left as an inflexible yard-stick, excessive and

discriminatory taxes would result in the case of many
corporations whose base period earnings were not rep-

resentative of their normal earnings, because of vari-

ous abnormalities occurring in the base period. It

was because of this fact that Congress enacted Sec-

tion 722, the provisions of which are hereafter more

fully ex])lained.

It suffices here to say that Section 722 is a relief

provision. In this respect, it is similar to Section 721,

which this Court had mider consideration in the case

of James F. Waters, Inc. v. Commissioner, decided

March 19, 1947 (1947 C. C. H., par. 9196). It is de-
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signed to give taxpayers relief from the excess profits

tax imposed by Subchapter E in certain so called

hardship situations, bj^ way of an excess profits credit

based on a constructive average base period net in-

come in lieu of the average base period net income of

the taxpayer otherwise determined mider Subchapter

E, or more specifically in this case under Section 713

(e) (1), as stated. Section 722 is superimposed, as it

were, upon those sections of Subchapter E which pro-

vide for the determination of the excess profits tax,

including, of course. Section 713 (e) (1). As he-re-

inafter more fully explained, Section 722 caimot, and

does not, come into play until the amomit of the tax

has been detennined and paid and application for re-

lief mider the section has been made to the Commis-

sioner by way of a claim for refund of the tax, in all

or in part, pursuant to the f)i'ovisions of Section

732 (a) (Api^endix, infra).

It is for this reason that, contrary to the taxpayer's

contention (Br. 79-80), the relief sought may be anal-

ogized—as, indeed, this Court did in the Waters case,

supra, to the case of Section 721 relief—to the grant

of relief by way of special assessment from the 1918

excess profits tax. There, also, the relief sections

were superimposed upon the excess profits tax pro-

visions, and the grant of relief thereunder was like-

wise made to depend upon the exercise of both judg-

ment and discretion on the part of the Coimnissioner,

Moreover, the statute there, as here, generally author-

ized review of the Commissioner's determination by

the Board of Tax Appeals, though, unlike in the case
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of the excess profits here involved, there was no ex-

press provision in the earlier Acts denying judicial

review in special assessment cases."

As originally enacted by Section 201 of the Second

Revenue Act of 1940, c. 757, 54 Stat. 974, Section 722

of the Code contained but five lines and gave the Com-

missioner plenary power to adjust abnormalities af-

fecting either income or capital, subject to review by

the Board of Tax Appeals. It was considered at the

time, however, that the section as then enacted was

merely a stop-gap provision, written in the most gen-

eral tenns pending a study by the staffs of the Treas-

ury and the Joint Committee on Internal Revenue

Taxation, and consultation with taxpayei's and tax

practitioiiers, with a view to formulating a more prac-

- In denying the courts the power to review the Board's deter-

mination in these cases, the Supreme Court held that no challenge

could be made thereof in the courts, except for fraud or other ir-

regularities. Williamsport v. United States, 277 U. S. 551, 561

;

Reiner v. Diamond Alkali Co., 288 U. S. 502; Duquenne Steel

Foundry Go. v. Comrrdssioner, 41 F. 2d 995 (C. C. A. 3rd) affirmed

per curiam,, 283 U. S. 799, on the authority of WiUia/insport Co. v.

United States, supra; Welch v. Ohispo Oil Co., 301 U. S. 190.

Nor can there be doubt any longer that, in the absence of fraud or

other irre^ihirities, neither the determination, nor the factors used

in computation, nor the result itself, is open to review. The deter-

mination cannot be judicially reviewed, however the problem may
be stated, or upon what reasoning its solution may be sought.

Cleveland Automobile Co. v. United States, 70 F. 2d 365, 368

(C. C. A. 6th), certiorari denied, 293 U. S. 563. It is to be noted

that in these cases both nisi prius reviews of the Commissioner's

determination and appellate reviews of such lower court decisions

were involved, as well as reviews by appellate courts of decisions

of the Board of Tax Aj^peals under both the 1924 Act, which

l)rovided that they were to be regarded as prima facie correct, and

under the 1926 Act which provided that they should be final.

744565—47 S
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tical version for relief.^ Accordingly, the provisions

of Section 722 were extensively amended by Section 6

of the Excess Profits Tax Amendments of 1941, c. 10,

55 Stat. 17. These amendments were by Section 17

thereof made effective as of the date of the Excess

Profits Tax Act of 1940, being Section 201 of the Sec-

ond Revenue Act of 1940, above mentioned, which, as

stated, contained the original Section 722. The provi-

sions of Section 722 were again amended by Section

222 of the Revenue Act of 1942, c. 619, 56 Stat. 798,

and, as so amended, were made applicable to all years

subsequent to December 31, 1939. It is the provisions

of Section 722 as thus amended that are api)licable

here.*

As indicated, the taxpayer claimed an excess profits

credit for the taxable year 1942 computed mider Sec-

tion 713 (e) (1). Thus, since its actual net income in

the base period year 1938 was less than 75% of its

actual net income for the remaining base period years^

1936, 1937 and 1939, it adjusted its average base period

net income under the provisions of that section by sub-

stituting the amount of $66,242.25 (being 75% of its

average net income in the taxable years 1936, 1937 and

1939), for its actual net income in 1938 of $38,127.75.

^ See H. Conference Rep. No. 3002, 78 Cong., 3d Sess., p. 52

(1942-2 Cum. Bull. 548), as also Internal Revenue Bulletin on

Section 722, Internal Revenue Code for November, 1944, p. 1.

* Various subsections of Section 722 were thereafter amended by

Section 1 of the Act of March 31, 1943, c. 31, 57 Stat. 56; by Sec-

tion 2 (b) of the Act of December 17, 1943, e. 346, 57 Stat. 601,

and by Section 206 of the Revenue Act of 1943, c. 63, 59 Stat. 21.

But by Section 122 (a) of the Revenue Act of 1945, c. 453. 59 Stat.

556, the excess profits tax provisions were made inapplicable for

taxable years beginning after December 31, 1945.
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As a result, the taxpayer's average base period net

income was determined under that section in the

amount of $82,802.82, and its excess profits credit at

95% thereof or in the amount of $78,662.68. (R. 23-

24.)

Though the Commissioner allowed the credit as thus

computed, and detei-mined a deficiency in excess

profits tax of $2,106.08 mider Subchapter E, which

reflected such credit (R. 22-23), no appeal was taken

therefrom by the taxpayer. No question of the allow-

ance of such credit against its adjusted excess profits

tax net income, as computed under the provisions of

Subchapter E, or as to the resultant deficiency in the

tax determined by the Commissioner, as stated, was or

could have been raised in the Tax Court in this pro-

ceeding for relief under section 722, and it is not and

could not be raised here. Accordingly, the stipulation

of the parties contains an agreement to the effect that

the proposed deficiency is due and that it was properly

assessed by the respondent. (R. 26.) That being so,

the only relief from the tax admittedly correctly deter-

mined and due, which the taxpayer sought, or which it

could have obtained, was under the provisions of Sec-

tion 722. Thus it was further stipulated and fomid by

the Tax Court that the taxpayer timely filed an appli-

cation for relief under Section 722 (d) (Appendix,

infra), on the form provided for that purpose, claim-

ing a refund of excess profits tax. (R. 22.) It will

be noted that Section 722 (d) provides that the claim

must be filed within the period prescribed by Section

322, which is the refund and credit section, subsections

(a) and (b) (1) of which (Appendix, infra), in com-
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bination, provide for the filing of a claim for refund of

income, war profits, or excess profits tax, within three

years from the time the return was filed, or within two

years from the time the tax w^as paid.

As stated. Congress recognized that the yard-stick

for measuring average base j^eriod n^t income as pro-

vided in Section 713 might not be an adc^quate stand-

ard of norma] earnings, witli the result that the excess

profits credit computed under Section 713 would not

suffice to remove such earnings from the tax. Accord-

ingly, in the case of a taxjjayer entitled to use the ex-

cess profits credit based on base period net income.

Section 722 (a) provides that, if the taxpayer estab-

lishes (1) that the tax so computed results in an "ex-

cessive and discriminatory" tax, and (2) what would

be a fair and just amount representing normal earn-

ings of the taxpayer in the base period, to be used as

a constructive average base period net income in lieu

of its average base period net income "otherwise de-

termined under this subchapter"—that is to say here

under Section 713 (e) (1)—it shall in computing its

excess profits tax, be entitled to use the constructive

base period net income, determined under Section 722,

instead of the average base period net income, as oth-

erwise computed, as aforesaid. Thus, if the construc-

tive average base period net income as established

under Section 722 is greater than the average base

period net income computed under Section 713, the

credit is likewise greater, with the result that the ad-

justed excess jirofits net income subject to excess

profits tax is reduced, and consequently also the tax.
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Relief is then obtained, as stated, under Section

722 (d) by way of refund or credit. See Uni-Term

Stevedoring Co. v. Commissioner, 3 T. C. 917, 919.

Wliat constitutes an excessive and discriminatoiy

tax is defined by Section 722 (b), which in this respect

provides that the tax shall be considered to be exces-

sive and discriminatory only if the taxpayer's average

base period net income, as computed under Section

713, is an inadequate standard of normal earnings be-

cause of factors, circumstances, or occurrences spe-

cified in Section 722. Such factors are: (1) An in-

terruption or dimunition of production during the

base period; (2) depression in the taxpayer's business

during the base period, due to temporary economic

events or conditions generally prevailing in the par-

ticular industry of which the taxpayer's business was

a part, which subjected it to a different profit cycle

or to sporadic and high production profits, and (3)

depression in the taxpayer's business resulting from

any factor affectriig its business, which might reason-

ably be considered as resulting in an inadequacy of

normal earnings during the base period.

The Tax Court sustained the Commissioner's denial

of the taxpayer's application for Section 722 relief,

even though the Commissioner had constructed its net

income for the year 1937 mider the provisions of Sec-

tion 722. The Commissioner constructed such income

under that section to the extent of increasing it from

$63,706.57 to $85,263.34, because he determined that

the taxpayer's normal production or output in 1937

was interrupted by strikes or other events peculiar in
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its experience necessitating such construction. Sec*

tion 722 relief was nevertheless denied because the

amount of the taxpayer's constructive average base

period net income as determined under Section 722

was less than the amount of the average base period

net income as determined mider Section 713 (e) (1).

In sustaining the Commissioner's determination in

this respect, the Tax Court rejected the taxpayer's

contention that, in constructing its base period net in-

come under Section 722 (a), the adjustment made in

the taxpayer's actual net income for 1938 under Sec-

tion 713 (e) (1) should be taken into consideration.

In final analysis, the taxpayer's sole point here is that

the Tax Court's rejection of such contention was

erroneous.

It is quite true that before the Tax Court, as well

as throughout its entire brief here, the taxpayer at-

tempted to put the problem in a different form, by

contending that, in computing its income for 1938

under Section 713 (e) (1) it was entitled to use the

amoimt of $85,263.34, representing its 1937 net income

as reconstructed by the Commissioner under Section

722 (a). And it is only on the theory that it is seek-

ing a readjustment of its credit computed under Sec-

tion 713 (e) (1) that the taxpayer professedly invokes

the provisions for review of the Commissioner's de-

ficiency determinations, granted this Court by Section

1141 of the Code. For, manifestly, so far as concerns

its claim for relief under Section 722, as such, any

right which the taxpayer may have to a review thereof

is limited by Section 732 to a review by the Tax Court.
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As the Tax Court said in its opinion (R. 33)

—

The statute does not permit computation un-

der section 713 (e) (1) by using, for any base

period year, not the actual income, but an in-

come reconstructed under section 722 (a).

The Tax Court based this conclusion upon an analysis

of Section 713 (e) (1) which it then proceeded to

make. (R. 33-34.) Such analysis speaks for itself,

and need not be repeated here. We desire, however,

to point to an additional reason why the taxpayer

would in no event be entitled to the hybrid credit

which it has computed under Section 713 (e) (1), by

the interpolation therein of its constructed base period

net income mider Section 722. (R. 26.)

This is that Section 722 (d) expressly prohibits the

application of Section 722 in the comj^utation of the

excess profits tax, whether the excess profits credit

computed under Section 713 or Section 714. In this

connection. Section 722 (d) provides that the taxpayer

shall compute its tax, file its return, and pay the tax

shown thereon, without application of Section 722,

and this requirement applies not only to the tax shown

upon the return (see Uni-Term Stevedoring Co. v.

Commissioner, supra; Pioneer Parachute Co. v. Com-

missioner, 4 T. C. 27 ; Blum Folding Paper Box Co. v.

Commissioner, 4 T. C. 795 ; Ceco Steel Products Corp.

V. Commissioner, 150 F. 2d 698 (C. C. A. 8th)), but

to a deficiency therein determined by the Commissioner

{American Coast Line, Inc. v. Commissioner, 159 P.

2d 665 (C. C. A. 2d)).

Beyond peradventure, therefore, a statement of the

problem in the form of an alleged error on the Tax
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Court's part in failing to allow the taxpayer a credit,

computed after the allowance of Section 713 (e) (1)

adjustment for 1938 which reflects therein the con-

struction of its 1937 income under Section 722 (a),

does not sei've to alter the fact that the determination

of the question here presented is one solely by reason

of Section 722, within the meaning of Section 732 (c).

But, as stated at the onset of our argument, that sec-

tion prohibits review of that question here. See James
F. Waters, Inc. v. Commissioner, supra.

If there were any doubt that the only question pre-

sented by the taxpaj^er for review here is one of the

constmction of Section 722, it is wholly dispelled by

the fact that the taxpayer, itself, states (Br. 56-64)

the question in terms of its challenge of the validity

of the Commissioner's regulations pronuilgated under

Section 722, namely Section 35.722-2 of Regulations

112. These provide, in effect, that in computing the

amount of the taxpayer's constructive average base

period net income under Section 722, in those cases in

which that section is applicable, it is not entitled to

use the rules provided by Section 713 (e) (1), relat-

ing to the increase of base period net income of lowest

year of base period, and that, since the taxpayer's con-

structive base period net income is the just and fair

amount representing normal earnings and Avill re-

flect adjustments for abnormally low base period

years, a taxpayer having computed such amount is

not entitled in addition to apply rules provided by

Section 713 (e) (1).

The taxpayer's contention is not that Congress could

not have denied Section 713 (e) (1) relief in con-
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nection with a grant of Section 722 relief. It contends

merely that Congress did not do so, but to the con-

trary granted such relief, and that the regulations are

contrary to the meaning of Section 722 and defeat its

purpose. Obviously, the taxpayer's contention that

the regulations are legislative in character and, there-

fore, violate Article 1 of the Constitution adds nothing

to its contention that they are contrary to the statute.

The Regulations either correctly interpret Section 722,

or they do not, and whether they do or not is, as stated,

a question with which this Court will not concern itself

any more than it will concern itself with the ques-

tion as to whether or not there is factual basis for

denying the taxpayer Section 722 relief. The Tax

Court's determination is equally final in both instances.

Moreover, if, as the taxpayer contends (Br. 75-77),

the function of the Commissioner in the circumstances

here has been reduced to the performance of a mere

ministerial duty, concerning which no determination

by him was necessary, it is apparent that the tax-

payer's only remedy is mandamus to compel the Com-

missioner to perform such duty. Section 732 (c) does

not purport to protect either the Commissioner, or for

that matter the Tax Court, in failing to perform such

duty. In such event, however, interpretation of the

law is not subject to review. Riverside Oil Co. v. Hitch-

cock, 190 U. S. 316, 324-325. As was said by the

Court of Appeals for the District of Columbia in

Hammond v. Htdl, 131 F. 2d 23, 25

:

When the performance of official duty re-

quires an interpretation of the law which gov-

erns that performance, the interpretation
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placed by the officer upon the law will not be

interfered with, certainly, unless it is clearly

wrong and the official action arbitrary and
capricious. For it is only in clear cases of

illegality of action that courts will intervene to

displace the judgments of administrative offi-

cers or bodies. Generally speaking, when an

administrative remedy is available it must first

be exhausted before judicial relief can be

obtained, by writ of mandamus or otherwise.

But the proceeding here is neither in form nor in

substance one. to compel either the Commissioner or

the Tax Coui-t to perform a ministerial duty. Neither

the Commissioner nor the Tax Court has refused to

consider the taxpayer's claim for relief. Both have

considered and disposed of it upon due consideration

of the facts presented to them and the application of

the pertinent statute and Regulations thereto. There

is nothing left for the Tax Court to do, and nothing

for the Commissioner but to carry its order into effect,

if, indeed, he has not already done so. The only ques-

tion which it is sought here to review is whether the

Tax Court erred in its application of the law and Reg-

ulations to the facts. And, as has repeatedly been

said. Section 732 (c) prohibits that.

B. Section 722 may, and therefore must, be so construed as to implement
the purpose of Congress, as expressed in Section 732 (c), to give

finality to the Tax Court's disposition of claim for Section 722 relief

So far we have undertaken to show that, regardless

of the interpretation placed on Section 722 by the

Commissioner and the Tax Court, this Court is with-

out jurisdiction under Section 732 (e) to review the

disposition which the Tax Court made of the tax-
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payer's claim to Section 722 relief. The reason is

that whatever the correct interpretation of Section

722 may be, the decision of the Tax Court involves only

the determination of a question necessary solely by

reason of Section 722, and its decision is final. It is

our view that this Court is not called upon to interpret

that section. See James F. Waters, Inc. v. Commis-

sioner, supra. In order, however, to remove all pos-

sible doubt that the Tax Court's decision involves only

such a question, we shall demonstrate that Section

722 can properly be construed as being totally inde-

pendent of Section 713 (e) (1) and it should be so

construed in order to implement, rather than to de-

feat, the })urpose of Congi'ess expressed in Section

732 (c) to give finality to the Tax Court's disposition

of the taxpayer's claim to Section 722 relief.

The involved argument which the taxpayer makes

in support of its objection to the Tax Court's construc-

tion of Section 722 is not convincing and does not, in

any event, justify detailed analysis. An over-aU

answer should suffice to dispose of it. Such answer

will be found, first, in the administrative interpreta-

tion of Section 722 ; second, in a consideration of Sec-

tion 713 ; and finally in a consideration of Section 722,

itself. We consider these in the order stated.

In passing, it should be stated, however, that the

very foundation of the taxpayer's position here in-

volves a contention, made not only in its so-called

"Statement of the Case" (Br. 7-11), but in the third

point of its argument (Br. 33-38), which is without

statutory support whatever. The contention is that,

under Section 722 as amended by Section 6 of the
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Excess Profits Tax Amendments of 1941, and partic-

ularly under Paragraph 3 of Section 722 (b), as

amended, relating to the rules of construction of Sec-

tion 722 (a), the average base period net income com-

puted under Section 722 (a) must be determined in

accordance with its computation imder Section 713,

and that the amendments made by Section 222 of the

Revenue Act of 1942 in the cognate provisions of Sec-

tion 722 were not intended to and did not change this

requirement. The fact of the matter is, however, that

the amendments made by the Revenue Act of 1942 in

Section 722, particularly in subsection (e) thereof,

relating to the rules for the application of the section,

entirely omitted the requirement that the constructive

average base period net income computed under Sec-

tion 722 (a) be determined in accordance with the

computation of the average base period net income

under Section 713. Nor is lliere anything in the com-

mittee reports, the taxpayer's contention to the con-

trary notwithstanding, which justifies its contrary con-

clusion.

1. As was pointed out in subpoint A, supra, Section

35.722-2 (b) (1) of Regulations 112, as amended by

T. D. .5415, 1944 Cum. Bull. 404 (Appendix, infra),

specifically provides that the Section 713 (e) (1) ad-

justment of the taxi)ayer's base period net income

shall not be reflected in a constructive average base

period net income computed under the provisions of

Section 722.

At the outset, it should be stated that the taxpayer's

contention (Br. 61-62), that the original Regulations

allowed the constructive average to be computed as
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provided by Section 713 (e) (1), is incorrect. For all

that these Regulations provided was that the Commis-

sioner might, in a proper case, take the principles

of both Section 713 (e) (1) and Section 713 (f) into

account, and then only to the extent that he deemed the

application of such principles to be reasonably con-

sistent with the conditions and limitations of Section

722 and of such sections. We submit that there is

nothing in the unamended Regulations which justifies

a conclusion that he might under any circumstances

have been compelled to take the 75% adjustment pro-

vided for by Section 713 (e) (1) into account in the

construction of the taxpayer's base period net income,

under Section 722. We turn then to a consideration

of the amended Regulations.

In its opinion (R. 31), the Tax Court said that the

taxpayer had stated that its case must stand or fall

on the validity of the Regulations. The Tax Court

considered them as embodying not only a reasonable,

but a correct, interpretation of the statute. It under-

took to demonstrate this, both from the standpoint

of the application of Section 713 (e) (1) in the deter-

mination of the taxpa3^er's excess profits tax income

and the excess profits tax laid in respect thereof (R.

33-37), to which we have already referred in our sub-

point A, and from the standpoint of the application of

Section 722 in the grant of relief therefrom (R.

37-40).

It is, of course, w^ell settled that a regulation cannot

be struck down unless it is clearly an erroneous inter-

pretation of the statute. The question is not whether

the administrative determination is free from doubt,
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but whether it is a reasonable one. Thns, even if

another conclusion as to the legislative purpose could

properly be reached, the regulation should not be cast

aside, for it may be ignored only if unreasonable or

inconsistent with the statute, Bretvster v. Gage, 280

U. S. 327; Fawciis Machine Co. v. United States, 282

U. S. 375, 378. A consideration of Section 713 in its

application to Section 722, as well as of Section 722,

itself, will, we think, demonstrate the fact that the

Regulations are not only reasonable, ])ut that they cor-

rectly evaluate the Congressional intention. We shall

consider the sections in their order, and, in addition

to the Tax Court's exposition of them, submit tlie

following

:

2. The original Section 713, like the original Section

722, was first added to the Code by Section 201 of the

Second Revenue Act of 1940. The portion of Section

713 (e) (1) here in question was added thereto by

way of an amendment made by Section 215 of the

1942 Act. There was, therefore, no occasion, prior to

the 1942 amendment of Section 713 (e), to construe

Section 722 any differently from what we contend it

should still be construed, namely, as a relief provision

whose every criterion is to be found within its four

corners. As stated in our subpoint A, Section 722 was

considerably amplified by Section 6 of the Excess

Profits Tax Amendments of 1941 and was again

amended by Section 222 of the 1942 Act. Bu^TTi^
is nothing in either amendment, or in their legislative

history, to warrant a conclusion that Congress intended

Section 722 to be differently construed after the
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amendment of Section 713 (e) than before. Indeed,

the indications are all to the contrary.

As stated, Section 713 provides for the computation

of the excess profits credit upon the basis of base

period income in the computation of the excess profits

tax. It so happens that the taxpayer's actual base

period net income was subject to adjustment imder

Section 713 (e) (1) ; that is to say, since its 1938 net

income was less than 75% of the average of the

remaining three years in the base period, 75% thereof

was substituted therefor.

As the Tax Court, in its opinion, has demonstrated

(R. 34-37) tbftt the average base period net income

under Section 713 is a concept limited to the purposes

of that section only, no statutory authority appearing

for apijlying the same concept in connection with the

relief afforded by Section 722 (R. 35). It would mi-

necessarily extend this brief to repeat here the Tax

Court's argument in support of this conclusion.

3. However, as the Commissioner contended before

the Tax Court (R. 32), the basic reason for the inva-

lidity of the taxpayer's contention is that Congress

did not, and could not have, intended Section 713 (e)

(1) to become a factor in the reconstruction of the

taxpayer's base i)eriod net income imder Section 722,

because such method of applying Section 722 does

not establish the "fair and just amount representing

normal earnings" to be used as a "constructive aver-

age base period net income," under Section 722, as

required by subsection (a) thereof, and, therefore,

that such method furnishes no basis for comparison
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between what would be regarded as normal earnings

in the base period, as constructed under Section

722 (b) (1), and the actual earnings in that period,

as adjusted under Section 713 (e) (1). To state the

problem another way, in order to obtain Section 722

relief, a comparison must necessarily be made between

the amount of the average base period net income

computed under Section 713 and the amount of the

constructive average base period net income com-

puted under Section 722. Only if the latter amount

is greater than the former is Section 722 relief

available.

But the taxpayer's ]3roposed method of constructing

base period net income under Section 722 eliminates

all necessity for making such comparison, for it pur-

ports to construct the base period net income mider

Section 722 by the use of the mechanism for the com-

putation of the excess ])rofils credit provided by Sec-

tion 713 (e) (1), including all of the factors involved

therein excepting only the amount of the actual net in-

come for the taxable year 1937, for which the amount

as constructed under Section 722 (a) is substituted.

As a result, moreover, a Section 713 (e) (1) adjust-

ment of the taxpayer's net income for 1938 is made by

taking into account 75% of the taxpayer's 1937 net

income as constructed under Section 722, instead of

75% of its actual 1937 net income, as Section 713

(e) (1) provides.

Thus the Section 722 constructive average base

period net income is merged into the Section 713

(e) (1) adjusted average base period net income; and,



31

by the same token, it is deprived of its Section 722 (a)

function as a cumj^arative. The result is not an excess

profits tax credit based upon construction of the tax-

payer's base period net income, reflecting what would,

except for the abnormalities listed in paragraphs 1 to

4 of Section 722 (b), be regarded as its normal income

in the base period years.

The taxixwer has called attention to a gi'aph in

Mim. 5807, 1945 Cum. Bull. 273, 274, showing corpora-

tion profits in the United States for the years 1918 to

1939, inclusive. From this it will be observed that

such profits rose sharply in 1935; remained constant in

1936 and in the first half of 1937; then dropped

sharply to a low point in 1938, immediately rising

again, however, until they reached the 1936-1937 level

in 1939. Obviously, the Section 713 (e) (1) adjust-

ment of the taxpayer's 1938 income, which income was

represented as normal in the graph, involves a substi-

tution therefor of an arbitrarily determined larger

amomit. And, since this amount does not represent

the taxpayer's normal earnings, it may obviously not

be used as a basis for Section 722 relief. For the pur-

pose of that section is to permit a construction of the

taxpayer's base peiiod net income only to the extent of

eliminating such abnormalities as are listed in para-

graphs 1 to 4, inclusive, of Section 722 (b), which

have prevented it from being normal, and the condi-

tion which requires the Section 713 (e) (1) adjustment

is not one of these.

On the other hand, as regards the year 1937, the tax-

payer's income was lower than the normal as repre-
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sented in the graph, because of strikes or other inter-

ruptions. It is for this reason tliat a construction

thereof was required under Section 722 (b) (1), and

such was actually made.

However, similar strikes or interruptions might con-

ceivably also have occurred in 1938, likewise reducing

the taxpayer's profits below its noraial for that year,

as represented in the graph. But, in such case, the

construction of those profits under Section 722 would

likewise have been of the taxpayer's actual net income

in that year, and the amount thereof could not justi-

fiably have been either greater or less than it would

normally have been had such strikes or interruptions

not occurred. Manifestly, the Commissioner could not

under Section 722 have constructed the amount of the

taxpayer's income either above or below normal, even

though the amount as adjusted pursuant to Section

713 (e) (1) was greater or less than normal. It fol-

lows that, in the construction of the taxpayer's net

income in any base period year, the normal, or what

would, except for abnoi-malities listed in paragraphs

1 to 4, inclusive, of Section 722, have been the normal

income in that year, must be used as a factor under

Section 722.

We, therefore, submit that the Tax Court was

clearly correct in stating in its opinion that, since the

average base period net income under Section 713 is a

concept limited to the purposes of that section, and no

statutory authority appears for applying it in con-

nection with relief afforded by Section 722 (R. 34-35),

Section 713 (e) cannot be "exported" to Section 722
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to furnish the only test of a ''fair and just amount"

or of ''normal earnings" to be used as a constructive

average base period net income (R. 36-37), and that

Section 722 provides that the constructive average

base period net income imder that section shall in the

determination of the tax be used "in lieu of the aver-

age base period net income otherwise determined

under this chapter," which includes Section 713 (R.

38). Accordingly, the Tax Court correctly concluded

(ibid.) that the language of Section 722 (a) indicated

there was a difference between constructive average

computed mider Section 722 and the average deter-

mined under Section 713 (e) ; that it was inescapable

that the average constructed under Section 722 must

take the place of any average elsewhere determined in

the same subchapter, and that nothing but identity of

the constructive average base period net income and

the average otherwise determined under the subchap-

ter could prevent the substitution of the constructive

average.

Of course, this is but another way of saying what

we have said above, that, contrary to the taxpayer's

contention (Br. 46), for purposes of comi)arison, the

taxpayer's average base period net income as adjusted

under Section 713 must be placed in juxtaposition

with what its "normal earnings" would have been if

abnormalities in its actual net income of the kind men-

tioned in Section 722 (b) had not existed.

Clearly, therefore, there is no justification here for

so construing Section 722 as to cast the slightest doubt

upon the ^^^^?e?**bf Congress to withhold from the
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courts the right to review the Tax Court's deterraina-

tion of any question necessary solely by reason of

Section 722.

CONCLUSION

For the foregoing reasons, tlie petition for review

should be dismissed for want of jurisdiction to re-

view the Tax Court's decision under Section 732 (c)

of the Code.

Respectfully submitted.

Sewall Key,
Acting Assistant Attorney General.

Hei^ex R. Carloss,

Carlton Fox,

Special Assistants to the Attorney General.

May 1947.



APPENDIX

Internal Revenue Code

:

Sec. 322. Refunds and credits.

(a) Authorization.—Where there has been an
overpayment of any tax imposed by this chap-
ter, the amount of such overpayment shall be
credited against any income, war-profits, or
excess-profits tax or installment thereof then
due from the taxpayer, and any balance shall

be refunded immediately to the taxpayer.
(b) Limitation on allowance.—
(1) Period of limitation.—Unless a claim for

credit or refmid is filed by the taxpayer within
three years from the time the retuiii was filed

by tlie taxpayei' or within two years from the

time tlie tax was paid, no credit or refund shall

be allowed or made after the expiration of

whichever of such jjeriods expires the later. If

no return is filed by the taxpayer, then no credit

or refund shall be allowed or made after two
years from the time the tax was paid, unless

before the expiration of such period a claim
therefor is filed by the taxpayer.

* # * * *

(26 U. S. C. 1940 ed.. Sec. 322.)

Sec. 713 [as added by the Second Revenue
Act of 1940, c. 757, 54 Stat. 974, Sec. 201].

Excess profits credit—based on income.
* * » * *

(d) [as amended by the Excess Profits Tax
Amendments of 1941, c. 10, 55 Stat. 17, Sec. 4]

Average base period net income—Determina-
tion.—

(1) Definition.—For the purpose of this sec-

tion the average base period net income of the

taxpayer shall be the amount determined under

(35)
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subsection (e), subject to the exception that if

the aggregate excess profits net income for the
last half of its base ])eriod, reduced hy the ag-
gregate of the deficits in excess profits net in-

come for such half, is greater than such aggre-
gate so reduced for the first half, then the
average base period net income shall be the
amomit determined under subsection (f), if

greater than the amount determined under sub-
section (e).*****

(e) [as amended by the Revenue Act of 1942,
c. 619, 56 Stat. 798", Sec. 215] Avercif/e base
period net inconie—Goieral average.—The av-
erage base period net income determined under
this subsection shall be determined as follows:

(1) By computing the aggregate of the ex-

cess profits net income for each of the taxable
years of the taxpayer in the base period, re-

duced by the sum of the deficits in excess ])rofits

net income for each of such years. If the ex-

cess profits net income (or deficit in excess
profits net income) for one taxable year in the
base period divided by the number of months
in such taxable year is less than 75 per centum
of the aggregate of the excess profits net income
(reduced by deficits in excess ])rofits net in-

come) for the other taxable years in the tax-

payer's base period divided by the number
of months in such other taxable years (herein
called ''average monthly amount") the amount
used for such one year under this })aragra])h

shall be 75 per centum of the average monthly
amount multiplied by the number of months
in such one year, and the year increased under
this sentence shall be the year the increase in

which will produce the highest average base
period net income;*****
(26 U. S. C. 1940 ed., Sec. 713.)

Sec. 722 [as added by the Second Revenue
Act of 1940, supra, Sec. 201]. General re-
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LIEF—CONSTRUCTIVE AVERAGE BASE PERIOD XET
INCOME

(a) [as amended by the Revenue Act of

1942, supra, Sec. 222 (a)] General rule.—In
any case in which the taxpayer establishes that
the tax computed under this subchapter (with-

out the benefit of this section) results in an
excessive and discriminatory tax and estab-

lishes what would be a fair and just amoimt
representin,^ iiormal earninscs to be used as

a constructive average base period net income
for the purposes of an excess profits tax based
upon comparison of normal earnings and earn-
ings during an excess profits tax period, the

tax sliall be determined by using such construc-

tive average base period net income in lieu of

the average base pei'iod net income otherwise
determined under this subcliapter. In de-

termining such constructive average base period
net income, no regard shall be had to events

or conditions affecting the taxpayer, the in-

dustiy of which it is a member, or taxpayer
generally occurring or existing after December
31, 1939, except that, in cases described in the

last sentence of section 722 (b) (1) and in

section 722 (c), regard shall be had to the

change in the character of the business under
section 722 (b) (4) or the nature of the tax-

payer and the character of its business under
section 722 (c) to the extent necessary to es-

tablish the normal earning to be used as the

constructive average base period net income.

(b) [as amended by the Revenue Act of 1942,

supra, Sec. 222 (a)] Taxpayers using average

earnings method.—The tax computed under this

subchapter (without the benefit of this section)

shall be considered to be excessive and dis-

criminatory in the case of a taxpayer entitled

to use the excess profits credit based on income
pursuant to section 713, if its average base

period net income is an inadequate standard

of normal earnings because

—
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(1) in one or more taxable years in the
base period normal production, output, or op-
eration was interrupted or diminished because
of the occurrence, either immediately prior to,

or during the base period, of events unusual
and peculiar in the experence of such taxpayer.

* » * * *

(a) [as amended by the Act of December 17,

1943, 346, 57 Stat. 601, Sec. 1] Application for
relief under this section.—The taxpayer shall

compute its tax, tile its i-eturn, and pay the tax
shown on the return under this subchapter with-
out the application of this section, except as

provided in section 710 (a) (5). The benefits

of this section shall not be allowed unless the
taxpayer within the period of time prescribed
by section 322 and subject to the limitation as

to amount of credit or refund prescribed in such
section makes application therefor in accord-
ance with regulations prescribed by the Com-
missioner with the approval of the Secretary.
If a constructive average ])ase period net income
has been determined under the provisions of

this section for any taxable year, the Commis-
sioner may, by regulations a]iproved by the Sec-

retary, ))rescribe the extent to which the limita-

tions i)rescribed by this subsection may be
waived for the ])urpose of detennining the tax

under this subc]ia])ter for a subsequent taxable

year.*****
(26 U. S. C. 1940 ed., Sec. 722.)

Sec. 732 [as added by the Excess Profits

Tax Amendments of 1941^ c. 10, 5 Stat. 17, Sec.

9]. Revieav of Abxormalties by Board of
Tax Appeals.

(a) Petition to the Board.—If a claim for
refund of tax under this subchapter for any
taxable year is disallowed in whole or in part by
the Commissioner, and the disallowance relates

to the application of section 711 (b) (1) (H),
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(I), (J), or (K), section 721, or section 722, re-

lating to abnonnalities, the Commissioner shall

send notice of such disallowance to the taxpayer
by registered mail. Within ninety days after

such notice is mailed (not counting Sunday or

a legal holiday in the District of Columbia as

the ninetieth day) the taxpayer may file a peti-

tion with the Board of Tax Appeals for a rede-
termination of the tax under this subchapter.
If such petition is so filed, such notice of dis-

allowance shall be deemed to be a notice of

deficiency for all ])urposes relating to the assess-

ment and collection of taxes or the refund or
credit of oveipayments.

* * * * *

(c) Finality of determination.—If in the de-

termination of the tax liability under this sub-

chapter the determination of any question is

necessaiy solelv by reason of section 711 (b)

(1) (H), (I), GI), or (K), section 721, or sec-

tion 722, the determination of such question
shall not be reviewed or redetermined by any
court or agency except the Board.

« * « * *

(26 U. S. C. 1940 ed.. Sec. 732.)

Sec. 1141. Courts of Review.

(a) Jurisdiction.—The Circuit Courts of

Appeals and the United States Court of Ap-
peals for the District of Columbia shall have
exclusive jurisdiction to review the decisions

of the Board, except as provided in section 239
of the Judicial Code, as amended, 43 Stat. 938
(U. S. C, Title 28, § 346) ; and the judgment of

any such court shall be final, except that it shall

be subject to review by the Supreme Court of

the United States upon certiorari, in the man-
ner provided in section 240 of the Judicial Code,
as amended, 43 Stat. 938 (U. S. C, Title 28,

§347).
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(26 U. S. C. 1940 ed., Sec. 1141.)

Treasury Regulations 112, promulgated under the

Internal Revenue Code

:

Sec. 35.722-2. Constructive average base pe-
riod net income.—

* * * * *

(b) Bales for determination.—The determi-
nation of the constructive average base period
net income must depend in each instance upon
the facts and circumstances presented by the

taxpayer and upon the provisions of section

722 forming the basis of the taxx)ayei''s conten-
tion that its excess profits tax is excessive and
discriminatory, i. e., if the taxpayer is entitled

to use the excess profits credit based on income,
the reasons why such credit is an inadequate
standard of normal earnings, or if the taxpayer
is not entitled to use such credit^ the reasons
why the excess pi-ofits credit based on invested
capital is an inadequate standard for determin-
ing excess profits. No single test or standard
of universal a])plicatiou can be prescribed ])ur-

suant to which every tax]jayer must establish

the fair and just amount representing normal
earnings to be used as its constructive average
base period net income. However, the follow-

ing principles and rules must be observed in

every case in which a constructive average base
period net income is determined

:

(1) [as amended by T. D. 5415, 1944 Cum.
Bull. 404, 406] Section 722 (a) provides f(u- the

determination of a constructive average base pe-

riod net income to be used in lieu of the actual

average base period net income in those cases to

which section 722 is applicable. Therefore, in

computing such amount a taxpayer is not en-

titled to use the rules provided by section 713

(e) (1), relating to increase in base period net

income of lowest year of base period, or by sec-

tion 713 (f), relating to average base period net
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income in case of increased earnings in last half

of base period. Since the constructive average
base period net income is the fair and just

amount re])resenting normal earnings and will

reflect adjustments for abnormally low base pe-

riod years, a taxpayer having computed such
amount is not entitled in addition to apply the

rules provided by section 713 (e) (1). In a
projjer case, however, the principles underlying
section 713 (f ) relating to growth may be taken
into account in arriving at the fair and just

amount rei>resenting normal earnings if, and
to the extent that, the application of such i)rin-

ciples is reasonable and consistent with the con-

ditions and limitations of section 722.
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